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BEFORE  THE  MIXED  COMMISSION 


ON 


AMERICAN  AND  BKITISH  CLAIMS. 


The  First  National  Bank  of  St.  Albans,  ^ 

vs.  >   No.  1. 

Great  Britain.  N 


To  he  used  in  Nos.  2,  3,  4,  5,  6,  7,  8,  9,  10,  13  and  14. 


BRIEF  IN  REPLY  TO  BRIEF  FOR  DEFENCE. 


SUMMARY  OF  THE  GROUNDS  UPON  WHICH  THE  CLAIMANTS  ARE  EN- 
TITLED TO  COMPENSATION  FROM  THE  BRITISH  GO\TERNMENT. 

1.  The  raid  was  planned  and  organized  in  Canada,  by  Con- 
federate authority,  and  to  aid  the  Confederate  cause,  and  pro- 
ceeded froiu  Canada  to  the  United  States. 

2.  The  Confederates  were  known  to  the  British  government 
and  the  Canadian  authorities,  to  have  been  attempting  to  make 
Canada  their  base  of  military  operations  at  the  North.  The 
numbers,  means,  activity  and  avowed  objects  of  the  Confeder- 
ates, and  their  actual  attempts  at  raids,  were  notorious,  and  left  a/ 
no  doubt  of  their  intentions.     To  these  were  added  the  com^   .'| 
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plaints  of  the  United  States,  beginning  early  in  1862,  and  con- 
tinued to  the  time  of  the  raid,  calling  the  attention  of  the  Cana- 
dian government  to  these  dangerous  movements  and  plans  of 
the  insurgents,  and  requesting  "more  stringent  legislation"  and 
"continual  watchfulness," 

3.  These  acts  of  the  refugees,  and  these  complaints  of  the 
United  States,  were  well  known  to  the  Canadian  ministers,  and 
required  of  them  "due  diligence,"  both  in  adopting  further  re- 
quisite legislation,  and  in  watching,  ascertaining  and  defeating 
the  projects  of  the  Southern  refugees. 

4.  Due  diligence  in  this  case  required  "the  highest  diligence," 
"the  exercise  of  all  possible  solicitude,"  and  "all  possible  care." 

5.  The  British  government  an'd  the  Canadian  authorities  both 
refused  and  neglected  to  adopt  any  further  legislation,  until  after 
the  raid.  In  all  other  respects,  also,  they  failed  to  do  their 
duty  as  a  neutral.  They  used  no  measures  of  watchfulness  or 
precaution  during  the  year  1864,  until  after  the  raid,  they  ap- 
pointed no  detectives,  they  did  nothing.  The  highest  official 
connected  with  this  duty  did  nothing,  has  admitted  he  did  noth- 
ing, and  was  really  in  complicity  with  the  Confederates.  For 
this  total  failure  to  do  their  duty,  they  are  responsible  to  make 
good  to  the  claimants  the  losses  they  have  suffered  in  conse- 
quence of  such  neglect. 

I. 

The  Claimants  insist — 
That  the    raid    was  planned    and    organized    in    Canada,    and 
proceeded  from  Canada   into  the   United  States.     The  defence 
denies  this. 

II.    ' 

The  Claimants  insist — 
That  it  was   a  hostile   expedition  from   Canada  into  the  United 
States,  authorized  by  the  Confederate  government,  commanded 
by  an   officer  of  the  Confederate  army,  detailed  for  that  special 


service,  and  directed  by  the  Confederate  Secretary  of  War  to 
go  to  Canada  and  receive  instructions  fforn  C.  C.  Clay,  the  Con- 
federate agent  in  Canada — composed  of  confederate  soldiers  who 
had  escaped  from  their  prisons  in  the  States  into  Canada  and 
had  there  been  collected  and  enrolled — that  the  officer  reported 
to  Clay  at  St.  Catherines  and  at  Montreal,  was  furnished  by  him 
at  Montreal  Avith  money  to  defray  the  expenses  of  the  expedition, 
was  instructed  to  make  "a  raid  upon  the  most  accessible  towns 
in  Vermont,  commencing  Avith  St.  Albans"  ("most  accessible" 
from  Canada);  that  the  parties  proceeded  from  Canada  to  St. 
Albans  on  the  day  of  the  raid  and  the  night  before ;  that  while 
some  were  robbing  the  banks,  others  were  getting  horses  to  in- 
stantly return  to  Canada — return  to  Canada  before  they  could 
be  overtaken,  being  the  basis  of  the  expedition,  and  their  only 
security  against  capture  and  punishment ;  and  that  on  their  re- 
turn to  Canada  they  sent  a  letter  in  cipher  to  Clay,  and  that  on 
their  arrest,  the  Confederate  government  defended  them  as  bel- 
ligerents, through  Mr.  Clay,  and  counsel  employed  by  him. 

That  the  expedition  originated  in  sympathy  for  the  Confed- 
erate cause,  and  with  the  intent  to  aid  it — 

1st.  By  inflicting  damage  upon  the  American  citizens  of  the 
frontier,  in  retaliation  for  losses  sustained  at  the  South,  and  by 
obtaining  money  and  plunder  for  the  Confederate  cause. 

2d.  By  diverting,  for  the  protection  of  the  frontier,  a  large 
body  of  troops  from  the  United  States  army  at  the  South,  and 
so  weakening  the  military  operations  in  that  quarter. 

3d.  By  irritating  the  American  people  on  the  frontier  to  re- 
taliation, and  thus  to  bring ^on  a  border  war  and  embroil  Great 
Britain  and  the  United  States. 

That  the  State  of  Vermont  demanded  the  delivery  of  the 
raiders  under  the  treaty  for  extradition  as  robbers,  to  be  tried 
in  Vermont  for  their  crimes  ;    but   that  the   legal  tribunals  of 


Canada  held  them  to  be  belligerents  and  not  robbers,  and  the 
Government  of  Canada  refused  to  give  them  up,  held  them  to 
be  belligerents,  and  had  them  indicted  as  such  for  a  violation  of 
their  neutrality  laws ;  and  that  this  decision  of  the  courts  and 
this  refusal  to  give  them  up  bind  Great  Britain  to  treat  them 
before  this  tribunal  and  on  this  occasion  as  belligerents  and  not 
as  robbers. 

III. 

The  Claimants  insist — 
The  Confederate  Government  early  in  1863  began  to  use 
Canada  as  a  base  of  military  operations  against  the  United  States. 
In  July  and  August,  1863,  Mr.  Mallory,  the  Confederate  Secre- 
tary of  the  Navy,  sent  27  commissioned  and  40  petty  officers  of 
the  navy  to  Canada  to  organize  the  expedition  against  Johnson's 
Island.  In  November,  1863,  the  confederate  plot  "to  get  pos- 
session of  steamboats  on  Lake  Erie,  to  surprise  Johnson's  Island, 
to  set  free  the  prisoners  and  attack  Buffalo,"  was  attempted  and 
failed.  This  attempt  created  great  alarm  throughout  the  fron- 
tier. The  Governor  of  Vermont  called  for  troops  to  be  stationed 
at  Swanton,  St.  Albans  and  Burlington.  General  Dix,  com- 
manding the  frontier,  Avrote  on  November  25th,  1863,  to  Mr. 
Seward,  "Should  not  the  Canadian  authorities  be  called  on 
through  the  British  INIinister  to  prevent  by  military  force  the  or- 
ganization of  marauding  expeditions  on  British  soil  against  the 
towns  on  our  frontier,  as  a  violation  of  every  principle  of  inter- 
national law  ?  If  not  repressed  they  will  lead  to  a  border  war  in 
spite  of  any  precautions  we  can  take."  Mr.  Seward  sent  this 
letter  to  Lord  Lyons,  who  forwarded  it  to  Lord  Monck  and  Earl 
Russell.  But  as  General  Dix  had  ordered  Colonel  Ludlow  to 
Vermont  and  a  detective  to  Canada,  and  as  it  was  the  beginning 
of  winter  and  all  looked  peaceful,  Mr.  Seward  wrote  to  Lord 
Monck  that  he  should  not  make  the  military  preparations  re- 
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quested,  but  suggested  to  his  Excellency  '^the  desirableness  of 
continued  watchfulness  for  the  present  on  the  border  in 
THE  VICINITY  OF  MONTREAL.  (Book  C,  pp  34,  35.)  In  De- 
cember, 1863,  Mr.  Mallory  made  his  official  report  to  the  Con- 
federate Congress,  in  which  he  fully  stated  his  doings  in  Canada. 
In  January,  1864,  ]\Ir.  Adams  sent  to  Earl  Russell  Mr.  Mal- 
lory's  report,  called  his  attention  to  the  Confederate  operations 
in  Canada,  earnestly  warned  him  of  the  danger  of  these  move- 
ments, stated  that  nothing  more  could  be  done  by  the  United 
States  Government  than  it  had  already  done  to  avert  the  danger, 
and  urged  "a  resort  to  some  measures  q/"  greater  stringency." 
(See  brief  of  claimants,^ p.  17.) 

This  request  was  made  on  the  19th  .January,  1864,  notwith- 
standing the  requests  made  early  in  1862,  for  "an  act  such  as 
ours  of  10th  March,  1838,"  cited  on  p.  32  of  brief  for  the  de- 
fence, had  met  -with  the  disdainful  rebuff  fi-om  Lord  Palraerston, 
cited  on  p.  16  of  claimant's  brief. 

In  1864  the  activity  of  the  refugees  in  Canada  greatly  in- 
creased. "The  unusual  numbers  of  persons  hostile  to  the 
United  States"  passing  through  Halifax  to  Canada,  attracted 
much  notice,  and  jNIr.  Seward  called  the  attention  of  Lord 
Monck  to  it  as  indicating  that  '■^another  raid  uj^on  our  Northern 
frontier  may  he  attempted,^''  (C,  p.  o^?)  Thompson  and  Clay 
as  political  agents  appeared  in  Canada  with  $600,000  in  gold. 
Clay  lived  at  St.  Catherines.  Geriken,  witness  for  defence, 
says,  "Jacob  Thompson  and  some  others  were  moving  around  a 
good  deal."  The  notorijus  George  Saunders  was  there  flitting 
between  Niagara,  Windsor  and  Montreal.  The  number  of  the 
refugees  and  of  the  escaped  Confederate  soldiers  was  very  large, 
estimated  at  5,000  by  Sir  John  INIcDonald,  (who  lived  at 
Quebec,  and  had  small  ftieans  of  knowledge,)  and  by  all  others 
at  from  10,000  to  20,000.     Their  movements  were  more  active. 
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their  meetings  and  consultations  frequent,  ("Saunders  &  Co.  in 
frequent  communication  with  the  refugees  at  Windsor,"  C,  p. 
37,)  their  plans  for  raids  upon  the  cities  and  territory  of  the 
United  States,  upon  "Johnson's  Island,  Sandusky,  Cleveland, 
Buffalo,  Ogdensburg  and  Rouse's  Point,"  a  frontier  of  over  1,000 
miles,  were  openly  talked  of  in  the  bar  rooms  and  streets  of 
Montreal,  and  referred  to  in  the  American  and  Canadian  news- 
papers ;  and  it  is  admitted  by  defence  that  as  "general  rumors" 
they  became  known  to  the  Canadian  ministers  at  Quebec ;  and 
all  the  Confederate  acts  and  movements  showed  the  truth  of  the 
rumors.  In  May,  and  again  in  August,  1864,  Mr.  Seward 
through  Lord  Lyons  called  the  attention  of  the  Canadian  author- 
ities to  the  movements  and  increasing  numbers  of  the  refugees, 
"to  the  hostile  projects  of  insurgent  citizens  hirking  in  Canada," 
and  "to  the  plans  of  rebel  refugees  for  the  destruction  of  our 
cities  on  the  lakes."  On  the  19th  September  the  attempt  under 
the  direction  of  Jacob  Thompson  to  seize  two  steamboats  on 
Lake  Erie,  and  to  proceed  with  them  to  take  Johnson's  Island, 
Sandusky  and  Cleveland  was  made. 

The  refugees  met  with  cordial  sympatJiij  and  encouragement 
wherever  they  went  in  Canada.  A  very  large  majority  of  the 
people,  and  of  the  most  respectable  people,  sympathized  with 
them. 

This  almost  universal  sympathy  in  Canada  with  the  Confed- 
erate cause  is  not  denied  by  the  defence. 

Not  a  witness  has  been  called  to  disprove  it.  It  was  this 
strong  sympathy,  and  the  knowledge  that  there  was  no  neutrality 
law  except  the  imperial  enlistment  act,  and  the  confidence  of 
triumphant  acquittal  by  a  sympathizing  jury  if  held  for  trial 
under  that  act,  that  encouraged  and  emboldened  the  refugees  in 
their  enterprises  in  1864.  And  it  was  this  popular  sympathy 
that  had  contributed  to  displace  the  Dorion  ministry  and  to  bring 


in  the  Cartier  ministry  in  March,  1864.  It  may  not  have  been 
felt  by  Lord  Monck  ;  but  Sir  Geo.  Cartier  and  Sir  John  Mc- 
Donald were  astute  politicians  in  Canada. 

These  facts  were  notorious. 

Thev  were  well  calculated  to  arouse  just  suspicion  and  put  the 
authorities  on  most  thorough  and  diligent  inquiry.  Without 
any  complaint  or  request  from  the  United  States  it  was  the  duty 
of  the  Canadian  authorities  to  take  the  initiative  to  watch  the 
refugees,  to  employ  detectives  and  policemen,  to  ascertain  their 
plans  and  frustrate  them,  to  arrest  them  or  expel  them  from  the 
province,  to  warn  the  people  of  Canada  by  proclamation  to  give 
them  no  encouragement,  and  to  aid  the  Government  to  preserve 
neutrality.  If  the  existing  laws  were  insufficient  it  was  their 
duty  in  the  session  of  Parliament  extending  from  10th  February 
to  June  30th,  1864,  to  make  them  sufficient.  This  was  the  duty 
of  a  good  neighbor  and  neutral.  It  was  not  an  onerous  duty — 
it  was  easily  performed  and  in  the  main  by  the  existing  ma- 
chinery of  the  Government.  To  do  this  was  to  preserve  peace, 
to  perform  the  obligations  required  by  the  enlightened  spirit  of 
international  law,  and  to  give  new  and  lasting  life  to  the  friendly 
feelings  of  a  neighboring  nation  then  struggling  in  the  houi*  of 
its  greatest  peril  and  distress. 

But  loith  such  complaint)^  and  requests  the  duty  was  most 
imperative  ; — and  in  the  language  of  the  award  of  Geneva, 
Canada  was  bound  to  "  the  exercise  of  all  possible  solicitude  for 
the  observance  of  its  neutral  duties." 

There  is  no  doubt  if  they  had  used  the  proper  measures,  they 
would  have  discovered  all  the  confederate  projects.  On  this 
point  there  can  be  no  better  authority  than  Mr.  Lamothe,  then 
Chief  of  Police  in  Montreal.  He  says  the  hostile  intentions  of 
the  Confederates,  which  I  have  stated  in  my  affidavit,  must  have 
been  known  to  the  Cartier  and  McDonald  Government  of  Canada, 
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as  they  were  known  generally  upon  the  streets  at  Montreal ; 
and,  therefore,  I  say  they  must  have  been  known  to  the  Govern- 
ment. The  steps  which  I  think  might  have  been  taken  by  the 
Cartier  McDonald  Government  to  prevent  the  raid  was  to  have 
communicated  with  the  city  police  of  Montreal,  and  to  send 
detectives  on  the  frontier,  to  St.  Catharine,  Niagara,  and  other 
places  where  they  were  numerous,  to  watch  their  movements 
and  report  to  the  Government. 

IV. 
The  claimants  insist — 

That  the  British  Government  and  the  Canadian  authorities 
wholly  failed  to  use  "  due  diligence." 

A.  Lord  Russell,  after  receiving  the  despatches  from  and 
having  the  interviews  with  Mr.  Adams  in  January,  18G4,  (see 
Brief  pp.  17  and  18,)  without  communicating  them  to  the 
authorities  of  Canada  and  without  any  advice  from  them, 
decided  to  do  not  J  dug. 

Had  these  complaints  and  requests  been  presented  by  him  to 
Lord  Monck  and  the  Parliament  then  convening,  one  cannot  but 
think  that  the  act  of  February,  1865,  would  have  been  enacted 
in  1864. — It  was  not  the  exercise  of  a  new  or  doubtful  power. 
Phillimore  vol.  1,  p.  192,  [p.  233  of  former  editions,]  says — 

"  It  is  a  received  maxim  of  international  law  that  the  Govern- 
ment of  a  state  may  prohibit  the  entrance  of  strangers  into  the 
country,  and  may  therefore  regulate  the  conditions  under  which 
they  shall  be  allowed  to  remain  in  it,  or  may  require  or  compel 
their  departure  from  it.  During  periods  of  revolutionary  dis- 
turbances both  on  the  continent  and  within  this  kingdom  it  has 
been  customary  to  pass  acts  of  parliament  authorizing  certain 
high  officers  of  the  State  to  order  the  departure  of  aliens  from 
the  realm  within  a  specified  time  and  their  imprisonment  in  case 
of  refusal. "■ 


Mallory's  report,  the  Johnson  Island  afFau-,  the  suggestions  of 
General  Dix,  and  the  increasing  numbers,  means  and  activity  of 
the  insurgents,  required  the  observance  of  this  '^  customary^^ 
duty  of  legislation. 

B. — The  knowledge  of  the  Canadian  authorities  of  these 
"  dangerous  movements,"  and  of  all  these  facts  required  of  them 
"  the  highest  diligence"  and  "  all  possible  solicitude."  Early 
and  prompt  action  and  legislation  would  have  prevented  all  these 
breaches  of  neutrality.  Tae  legislation  requu'cd  was  not  unusual 
but  "  custoviary."  It  applied  only  to  those  foreigners  who 
sought  to  abuse  the  hospitality  of  Canada.  It  was  a  law  for  the 
occasion  only.  Its  necessity  in  1863  and  the  spring  of  1864  was 
obvious  to  everybody  but  Lord  Russell  and  the  Canadian  ministry. 
But  it  was  necessary  to  have  Canada  thrown  into  imminent  peril 
of  a  border  war — to  have  Gen.  Dix  issue  the  order  to  pursue 
the  raiders  into  Canada — before  Earl  Russell  and  the  Canadian 
ministry  could  see  the  necessity.  It  was  not  "  the  highest  dili- 
gence" for  Canada  to  Avait  till  the  hostile  expedition  took  place. 
Then  it  would  be  too  late.  The  insurgents  would  never  "  as- 
semble" until  the  moment  of  attack ;  and  then  they  would  be 
beyond  the  reach  of  Canadian  jurisdiction. 

They  failed  in  their  duty — 

1.  In  not  adopting  the  legislation  required  by  the  condition 
of  things.  It  was  negligence  to  allow  the  insurgents  to  gather 
and  go  on  with  their  plans — aware  that  there  was  no  law  to 
arrest,  or  imprison,  or  expel  them, — nothing  but  the  process  of 
indictment  and  trial  under  the  imperial  enlistment  act  by  a  jury 
probably  composed  of  sympathizing  friends.  After  the  Lake 
Erie  outrage,  Sept.  19,  1864,  it  was  plain  disregard  of  duty  to 
permit  Jacob  Thompson,  who  was  its  instigator  and  chief  actor, 
to  remain  in  Canada  unmolested. 

See  Gen.  Dix's  letter  in  No.  19,  Proofs  for  Ashley  p.  19,  for 
Thompson's  complicity. 
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And  yet  we  find  Thompson  Avriting  to  the  Confederate  Secre- 
tary of  State  (See  No.  19,  Proofs,  &c.,  p.  12)  on  Dec.  4,  1864, 
"  I  infer  from  your  'personal'  in  the  N.  Y.  News  that  it  is  your 
wish  I  should  remain  here  for  the  present ;  and  I  shall  obey 
your  orders." 

But  when  the  act  of  February,  1865,  became  a  law.  Clay  & 
Thompson  could  not  be  found. 

2.  They  were  guilty  of  negligence  in  not  employing  detec- 
tives and  policemen  to  watch  the  refugees,  to  find  out  their  pro- 
jects, to  exercise  constant  surveillance  over  them,  and  then, 
either  by  their  own  action,  or  by  com nimii eating  their  informa- 
tion to  the  American  authorities,  to  frustrate  their  plans. 

This,  too,  is  the  customary  practice  of  all  governments,  and 
rarely  fails  of  success  when  employed  by  the  government  on  its 
own  soil,  and  with  its  own   machinery  of  agents  and  detectives. 

We  have  quoted  what  Lamothe  says  on  this  point.  We  have 
shown  by  experience  in  Canada,  and  from  the  complaints  of 
Jacob  Thompson,  in  December,  1864,  after  the  machinery  of 
the  government  was  set  in  motion,  and  the  detectives  were  put 
to  work  in  earnest,  that  such  surveillance  was  effectual,  and  was 
"the  bane  and  curse  of  carrying  out  anything  in  this  country" 
to  the  raiders.  See  Thompson's  letter.  No.  19,  Proofs,  &c., 
p.  10. 

Coursol  admitted  this.  Rynders,  Standish,  and  all  connec- 
ted with  the  detective  service,  agree  in  this.  See  Brief,  pp  29 
and  30. 

The  attempt  to  show  that  Col.  Ermatinger  was  employed  in 
this  matter,  with  detectives  under  him,  prior  to  the  St.  Albans 
raid,  totally  fails. 

Coursol  makes  no  pretence  to  having  used  any  "proper  meas- 
ures." Not  a  single  detective  or  policeman  so  employed,  is 
either  named,  shoivn  or  examined. 


11 

3.  Judge  Coursol,  who  was  the  head  of  the  Police  Depart- 
ment for  the  whole  frontier,  whose  special  duty  it  was  to  attend 
to  this  very  matter,  and  ivho  in  this  respect  was  the  government, 
ivholly  neglected  to  take  any  measures  whatever,  either  to  as- 
certain or  prevent  the  plans  and  movements  of  the  refugees. 

On  the  contrary,  he  was  in  full  and  active  sympathy  with 
them,  and  even  after  the  raid  violated  law  in  order  to  aid  them 
to  escape  and  to  keep  their  booty.  See  Brief,  pp  31,  32,  33, 
34  and  35. 

The  Commissioners  of  Customs,  and  the  Collector  of  the 
Port  at  Liverpool,  were  held  guilty  of  negligence  as  to  the 
Alabama,  even  by  Sir  Alexander  Cockburn,  though  they  did 
something.  But  Coursol,  higher  than  they  in  power  and  nearer 
the  government,  did  nothing — has  been  charged  openly  for  a 
year  with  official  negligence  in   this  respect,  and  says  nothing. 

We  respectfully  refer  to  Sh  Alexander  Cockburn's  opinion, 
(Gen.  Arb'n,  Vol.  4,  p.  4(30  to  4G2,)  to  show  that  on  this  ground 
of  neglect  by  these  officials,  he  held  Great  Britain  liable. 

4.  If  Col.  Ermatinger  was  employed  before  the  raid,  as  the 
defence  claims,  to  watch  the  refugees  and  report  to  the  Prime 
Minister,  then  his  acts  as  such  special  agent,  and  in  his  intimate 
relations  to  the  Ministry,  should  bind  the  government.  Of  his 
negligence  in  this  respect  there  can  be  no  doubt.  See  Brief,  pp 
39,  40,  41  and  42. 

The  claimants  insist  that  a  reference  to  the  "  memorandum  of 
Sir  Geo.  Cartier"  book  C.  p.  25,  as  to  the  appointment  of  Col. 
Ermatinger,  and  the  affidavit  of  McLaughlin  the  chief  policeman 
under  him  that  "  they  had  no  special  instructions  as  to  any  raids," 
is  conclusive  proof  that  Col.  Ermatinger  was  employed  solely  to 
repress  crimping. — This  point  is  more  important  as  Sir  Geo. 
Cartier  and  Sir  John  McDonald  rely  on  the  special  appointment 
of  Ermatinger  to  show  (next  to  Coursol's  official  action)  that  they 
did  all  that  "  due  diligence  required." — 


See  Brief,  pp  37  &  38. 

Convinced  beyond  all  doubt  that  Ermatinger  never  was  di- 
rected to  act,  and  never  did  act,  as  a  detective  or  superintendent 
of  detectives  as  to  the  Southern  refugees  till  after  the  St.  Albans 
paid, — that  he  was  only  employed  to  repress  crimping  and  thus 
was  brought  into  friendly  intimacy  with  the  southerners, — wc 
feel  bound  to  express  our  convictions. 

But  if  it  be  true  as  the  defence  insists  that  he  was  so  em- 
ployed, then  how  strikingly  do  his  declarations  to  Rynders 
(which  bear  internal  evidence  of  their  truth)  illustrate  the  de- 
moralization of  Canadian  officials  through  sympathy  with  the 
South  or  "  irritation  against  the  North"  as  Sir  John  McDonald 
calls  it. 

(1.) 
As  to  the  Ist  point — 

The  defence  claims  that  there  is  uo  sufficient  proof  that  the  raid 
was  planned  and  organized  in  Canada,  and  that  it  proceeded  from 
Canada  into  the  States. 

It  admits  that  Clay  was  in  Canada  as  the  political  Agent  ot  the 
Confederate  States,  and  had  a  large  sum  of  confederate  money  with 
him  ; — that  Young  was  directed  to  go  to  Clay  for  instructions, — that 
he  did  go  to  him  both  at  St.  Catherine's  and  Montreal  and  received 
his  instructions  and  money  for  the  expenses  of  the  expedition. 

Young  does  not  appear  to  have  been  out  of  Canada  from  the  time 
he  returned  to  Toronto  in  July  with  his  commission  until  the  St. 
Albans  raid — except  on  two  occasions.  He  claimed  before  Judge 
Smith  to  have  been  at  Chicago  in  August.  As  it  appears  from  the 
letter  of  Jacob  Thompson  (See  No.  19,  Proof  for  claimant  pp  4  and  5,) 
that  a  meeting  of  the  "  Sons  of  Liberty" — a  secret  society  of  the 
Confederates — was  held  at  Chicago  on  the  16th  August,  for  revolu- 
tionary projects  in  the  North  West.  Young  may  have  been  there. 
But  it  had  nothing  to  do  with  the  St.  Albans  raid.  He  was  pro- 
bably one  of  the  two  raiders  whom  Kidder  saw  at  St.  Albans  "  near 
a  fortnight  before  the  raid" — where  he  was  probably  making  observa- 
tions as  to  the  locality  and  the  means  of  flight  to  Canada  so  essential 
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to  safety  and  success. — Young,  therefore,  is  showu  to  have  beea  all 
the  while  in  Canada  for  about  two  months  before  the  raid. 

While  at  St.  Albans  he  read  a  proclamation  that  "  he  was  detailed 
by  the  Confederate  government  to  go  to  the  Canadian  provinces  and 
mahe  them  the  base  of  operations  against  the  frontier  towns  of  the 
United  States  and  that  this  was  the  beginning  of  a  series  of  like 
attacks."     See  memo.  No.  1,  p.  39. 

This  is  confirmed  by  the  language  of  his  memorandum  from  C.  C. 
Clay — ""  to  make  a  raid  on  accessible  towns  in  Vex'mout  commencing 
with  St.  Albans." 

By  comparing  the  testimony  of  E.  H.  McGowau,  memorial  No.  1, 
pp  53  and  54,  and  A.  L.  Hall,  p.  51,  it  appears  that  Young,  Hutchin- 
son and  Wallace  were  at  St.  John's,  Canada,  one  night  about  a  week 
before  the  raid.  From  the  testimony  of  J.  L  Hogle,  memorial  No. 
1,  p.  52  and  53,  it  appears  that  Young,  Hutchinson  and  4  others 
arrived  at  Hogle's  hotel  at  St.  John's  on  the  11th  October,  1864, 
and  Hutchinson  registered  his  name  as  "J.  A.  Jones." 

Orlin  H  Kidder  testifies  that  four  of  the  raiders  came  on  the 
Canada  train  on  the  night  before  the  raid  and  five  on  the  Canada  noon 
train  of  the  day  of  the  raid,  and  stopped  at  the  American.  Others 
stopped  at  the  Tremont  House. 

The  brief  for  the  defence  says — "It  is  to  be  noted,  however,  that  the 
fact  of  the  arrival  of  these  men  by  this  train,  known  as  the  Canada 
train,  does  not  prove  them  to  have  come  from  Canada — the  fact  of 
the  junction  of  the  direct  line  from  Chicago  with  the  Canada  train,  a 
few  miles  above  St.  Albans,  making  it  quite  possible  for  them  to  have 
cotiie  from  Chicago." 

But  the  Canada  train  and  the  train  from  the  West,  come  in 
separately  to  St.  Albans,  and  though  the  roads  unite  a  few  miles 
above  St.  Albans  the  trains  come  in  at  different  times  and  do  not 
unite  till  after  they  have  reached  St.  Albans.  If  therefore  they  came 
by  the  Canada  train,  as  it  appears  they  all  did,  they  must  have  come 
from  Canada. 

Again — these  raiders  were  all  confederate  soldiers  who  had  escaped 
from  military  prisons  in  the  States — "  escaped  prisoners"  Young  calls 
them  in  the  list  he  gave  Clay.     Would  they  be  likely  to  go  to  Chicago, 
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to  incur  (he  risk  of  capture  by  going  near  their  old  prisons  and 
traveling  thence  through  the  States,  incur  the  trouble  and  expense 
and  loss  of  time,  of  going  from  Montreal  to  Chicago  and  from  Chicago 
to  St.  Albans,  a  distance  in  all  of  nearly  1800  miles — and  all  that 
without  any  motive  and  at  a  time  when  they  would  wish  to  be  on  the 
border  to  watch  the  favorable  opportunity  to  make  their  attack. — It 
is  as  the  brief  for  the  defence  says  '•'•quite  possible"  for  them  to  do 
so, — but  it  is  highly  improbable  and  absurd  that  they  did  so.  And 
then  how  could  they  have  got  on  to  the  Canada  train  ? 

The  idea  that  some  of  them  had  photographs  of  some  of  the  others, 
so  that  being  strangers  they  might  knotv  each  other  on  arriving  at  St. 
Albans,  is  certainly  an  absurd  supposition  when  we  consider  that  they 
were  engaged  in  an  enterprise  io  which  their  lives  were  at  stake,  and 
in  which  knowledge  of  and  mutual  confidence  in  each  other  was  in- 
dispensable. The  simple  fact  that  it  is  a  very  common  thing  for 
persons,  and  especially  for  such  idlers  as  they  were,  to  carry  photo- 
graphs of  some  of  their  friends  in  their  pockets,  is  the  natural  and 
sufficient  explanation.  The  possession  of  a  photograph  raises  the 
presumption  that  it  is  that  of  a  friend  rather  than  of  a  stranger. 

The  defence  notes  as  remarkable  that  there  is  nothing  to  show 
where  they  bought  their  pistols.  —  McLaughlin,  p.  22  says — "•  I  saw 
the  pistols  taken  from  the  raiders  ; — they  are  what  was  called  Navy 
revolvers  ;  they  are  similar  to  the  pistols  ivorii  hy  the  police  force,  u-heii 
on  detective  duty." 

The  $400,  which  Clay  gave  Young  at  Montreal,  Oct.  6,  1864, 
would  be  perhaps  a  trifle  more  than  enough  to  buy  such  pistols  and 
belts  and  travelling  bags  in  Montreal  for  the  twenty  five  persons  who 
composed  the  party. 

It  would  have  been  remarkable  if  within  the  last  two  years  the 
claimants  could  have  found  any  evidence  on  this  point.  Before  that 
there  was  no  tribunal  to  try  the  question — no  motive  to  incur  the 
trouble  and  expense  of,  looking  up  tlie  proofs.  The  wonder  is  rather 
that  so  much  has  beenTDrought  to  light. 

Much  stress  is  laid,  in  the  brief  for  the  defence,  upon  the  want  of 
proof  of  "organization"  in  Canada, — that  there  is  no  proof  that  they 
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all  assembled  iu  Cauada  and  thus  "oi-ganized."     It  is  sufficient  if  the 
hostile  expedition  was  concerted  in  Canada. 

Phillimore  says  :  "The  neutral  is  bound  to  take  all  possible  care 
that  no  hostile  expedition  is  concerted  in  hei*  territories."  Often,  as 
in  this  St.  Albans  raid,  there  is  no  other  organization  than  "concert." 
They  agree  to  go  together,  to  have  some  one  for  a  leader  whom  they 
will  follow  and  obey,  and  they  get  pistols  : — the  "organization"  is 
co"iplete.  Why  should  they  have  assembled  in  Canada?  There  , 
w^s  to  be  no  drill,  no  equipment,  no  muster,  no  military  organization. 
All  that  was  to  be  avoided  ^ 

"There  was  nothing  in  their  appearance  lo  excite  suspicion,"  says  . 
the  defence.     The  authorities  of  Canada  could  not  suppose   that  they . 
would  be  so  foolish  as,  by  dress,  military  array  or  other  "appearance"  . 
to  attract  attention  and  excite  suspicion.     Though  they  were  as  Sir  .^ 
.John  McDonald  says  "desperate  persons,  wlio  talked  a  good  deal  and, 
appeared  resolved  to  set  all  latv  at  defiance  "  yet  they  were  not  so  des- 
titute of  sense  as  to  needlessly  excite  suspicion  on  the  eve  of  their,  at- 
tack. .  .   , 

The  defence  claims  tiiat  in  a  petition  to  Lord  Monck  asking  hiiU'tQ  ._ 
send  a  messenger  to  Richmond  for  them  they  said  that  "it, was  not  or-  , 
ganized  in  Canada," — "was  conducted  without  any  breach  of  the  neu- 
tralitv  laws  of  Great  Britain  or  of  Canada  :"  and  that  this  statement  . 
"was  made  under  circumstances  whicli   suggest  no  motive  for  false- 
hood." 

On  the  contrary  there  was  almost  every  conceivable  motive  for  false- 
hood.    The  agent  they  had  sent  to  Richmond  had  been  unable  to  get 
through  the  investing  lines.    C.  C.  Clay's  letter  (see  Brief,  p.  6)  had  - 
been  intercepted.     Without  further  proof  from  Richmond  there  was 
great  danger  of  being  delivered  up  under  the  treaty  of  extradition  and 
of  being  tried  as  criminals  iu  Vermont  (See  Clay's  letter).     It  was  a 
critical  moment.     The  favor  they  asked  of  Lord  Monck  was  a  great 
one.    Could  they  expect  him  to  grant  it  if  they  did  not  disavow  having 
wilfully  broken  the  neutrality  laws  of  Canada,  and  sought  to  embroil  ■ 
his  country  in  a  war  with  the  United  States?     TJiey  must  of  necessity 
disavoiv  such  acts.     They  must  state  the  false  pretences  in  their  peti--'' 
tion,  and  trust  that  the  kindly  sentiments  and  humane  feelings  of  Lord  •* 
Monck  would  allow  them  to  pass  unchallenged.  -' 
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But  they  made  another  statement  in  that  petition  so  grossly  and 
palpably  false  as  to  destroy  all  confidence  in  any  thing  they  might 
say  : — "  Your  petitioners  were  unexpectedly  compelled  to  take  refuse 
in  Canada,  which  did  not  form  any  part  of  their  plan  of  operations  !'' 
When  we  know  that  one  portion  of  their  party  began  to  collect  horses 
for  instant  flight  to  Canada  while  the  others  were  robbing  the  banks, 
and  that  within  less  than  thirty  minutes  from  the  time  they  entered 
the  banks  they  were  all  mounted  and  on  the  gallop  for  Canada — that 
instant  escape  to  Canada  was  the  only  basis  upon  which  the  expedi- 
tion could  have  been  gotten  up  and  the  only  means  by  which  parsons 
could  have  been  induced  to  join  in  it ;  and  that  "  before  the  raid 
Young  had  consulted  with  Devlin  &  Kerr,  the  best  criminal  lawyers 
in  Montreal,  and  had  no  fear  of  being  given  up,"  (Dep'ns  for 
claimant,  p.  51,  and  memorial,  No.  1,  p.  37)  :  and  that  celerity  in 
their  flight  to  Canada  was  their  only  chance  of  escape  from  capture 
and  death  ; — knowing  from  tlie  line  of  flight  which  they  took,  through 
the  interior  via  Sheldon  to  Frelighsburg  where  no  telegraph  or  rail- 
way train  could  get  ahead  of  them,  and  away  from  the  short  and 
straight  route  upon  which  telegraph  and  railway  would  have  sent  the 
news  before  them, — that  the  flight  must  have  been  carefully  thought 
out  and  planned  before  baud — we  can  see  to  what  wretched  pleas  of 
falsehood  necessity  had  then  reduced  them. 

As  to  this  pretence  in  the  petition  that  the  expedition  was  not  or- 
ganized in  Canada  but  in  Chicago,  Mr.  Cardwell,  the  foreign  Colonial 
Secretary,  in  a  dispatch  to  Lord  Monck,  dated  14th  January,  1865 
[Book  C,  p.  130,]  after  expressly  referring  to  it,  says :  "I  should  be 
glad  to  be  informed  whether  this  statement  is  confirmed ;  whether 
they  appear  to  have  entered  Canada  before  going  to  St.  Albans,  and 
to  receive  all  the  information  with  which  it  is  in  your  power  to 
supply  me." 

Lord  Monck  replied  to  the  above  in  two  dispatches,  dated  Februa- 
ry 10th  and  February  21st,  1865,  the  receipt  of  which  was  ackuowl. 
edged  by  Mr.  Cardwell  April  1st,  1865,  [see  Book  C,  p.  131].  Mr. 
Cardwell  says  in  his  dispatch  of  1st  April,  1865  :  "I  collect  from  the 
depositions  *  *  *  ^jjg^j^  j^jjgy  ^jj^j  receive  from  Mr.  Clay 
in  Canada    instructions  for  the  attack  on  St.  Albans,  and  were  fur- 
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nished  by  him  in  Canada  with  money  for  that  purpose,  and  that  they 
did  in  fact  proceed  from  Canada  to  St.  Albans  on  a  belligerent  ex- 
pedition, under  those  instructions.  If  this  be  so,  the  evidence  dis- 
closes a  gross  and  deliberate  violation  of  the  neutrality  of  this  coun- 
try, and  the  prisoners  ought,  together  with  Mr.  Clay,  if  he  can  be 
found,  to  be  put  upon  their  trial  for  such  misdemeanor." 

Mr.  Cardwell  in  a  previous  letter  to  Lord  Monck.  dated  Dec.  3d, 
1864,  (book  C.  p.  59)  had  said,  "These  violations  of  neutrality  are 
a  great  offence  against  the  British  crown  and  Her  Majesty's  govern- 
ment are  of  opinion  that  the  Government  of  the  United  States  have  a 
clear  right  to  expect  tliat  the  Canadian  law  shall  be  found  in  practice 
generally  suffi(Meiir,  not  merely  for  the  punishment,  but  also  for  the 
suppression  and  prevention  of  these  border  raids." 

Afterwards  C.  C.  Clay,  Yoimg  and  others,  were  indicted  in  Canada 
for  "couspiriug,  combining,  coufederatiug  and  agreeing  among  them- 
selves, to  collect  and  enrol  an  armed  force  or  body  of  men  for  the 
purpose  of  making  an  hostile  expedition  from  Canada  upon  the  town 
of  St.  Albans,  in  Vermont."   (See  Book  2,  pp  27-28). 

There  are  further  and  abundant  jjroofs  of  concert  in  Canada. — We 
show  that  Young  was  directed  to  go  to  Canada  for  Special. service  and 
iustructious — we  show  him  goiug  both  in  September  and  October  to 
the  Coufederate  agent,  C.  C.  Clay,  and  receiving  both  verbal  and  writ- 
ten instructions. 

Wo  show  the  letter  of  this  agent  telling  minutely  what  the  "in- 
structions oft  repeated"  were — 

We  show  the  leader  reporting  to  the  agent  "  a  list  of  twenty  con- 
federate soldiers,  who  are  escaped  prisoners^  collected  and  enrolled"  by 
the  leader. 

Would  he  "  collect  and  enroll  escaped  prisoners"  in  the  United 
States?  Certainly  not.  He  could  not  do  it  safely.  They  were  never 
"escaped"  till  they  had  got  to  Canada.  THere  he  would  find  them, 
and  "  collect  and  enroll  them."  There  would  be  no  difficulty  in 
finding  enough  of  them  in  Canada.  The  difficulty  would  be  in  the 
selection. 


18 

We  show  Clay  &  Young  at  Montreal  on  the  6th  Oct, — doubtless  in 
consultation,  Clay  pays  him  then  $400,  towards  the  expenses  of  the 
expedition.  Immediately  after,  "•  about  a  week^before  the  raid," 
Young  and  five  others  (see  Hogle's  dep.)  are  at  St.  John's.  One  of 
them,  Scott,  gets  "  a  map  of  Lower  Canada  on  which  the  roads, 
routes  and  places  appeared  from  Frelighsburg  to  Montreal ;"  Dep.  pp 
3  and  4. — "  Before  the  raid  Young  consulted  with  Devlin  &  Kerr, 
the  best  criminal  lawyers  in  Montreal."     Hall  p.  51. 

Immediately  on  Young's  arrest  at  Frelighsburg,  he  wrote  a  letter 
iu  cypher  to  C.  C.  Clay  and  George  Saunders  and  sent  it  by  Standish, 
asking  them  to  take  measures  to  get  him  released ;  and  Saunders, 
went  immediately  with  Standish  to  Kerr's  office,  on  Little  St.  James 
Street,  and  introduced  him  to  Kerr  ^^as  just  from  the  front  "  (from 
which  we  may  infer  that  he  regarded  Montreal  as  tlie  base  of  opera- 
tions) ;  and  told  Kerr  that  he,  Standish,  was  a  bearer  of  despatches 
from  Young,  and  was  his  friend.  (See  Staudish's  Deposition,  pp.  70 
and  71.)  Standish  says,  p.  75,  "When  I  told  Kerr  the  story  of 
what  happened  at  Frelighsburg  with  the  raiders,  he  laughed,  and 
went  into  another  room  with  Saunders."  It  is  plain  that  C,  C.  Clay 
was  at  Montreal  from  the  6th  to  the  21st  of  October. 

We  show  the  raiders  coming  from  Canada  to  St.  Albans — ''coming 
in  the  Canada  train." 

Now  these  facts  appearing  iu  the  separate  statments  of  different 
witnesses  and  yet  all  pointing  in  one  direction^  viz  to  concert  and 
preparation  in  Canada,  constitute  a  kind  of  proof  far  more  convincing 
than  any  general  and  positive  testimony.  It  is  "the  chain  of  circum- 
stances" so  fatal  to  respondents  in  criminal  cases. 

Further  we  show : — Charles  Standish  says  [Dep.  for  claimant  p. 
73.]— 

"I  was  told  by  Bennett  H.  Young  and  others  of  the  raiders  that 
their  raid  npon  St.  Albans  was  organized  in  Canada,  and  was  put  un- 
der Young  as  a  lieutenant  under  the  Confederate  Government.  I  think 
Sawyer  was  one  of  the  officers,  and  that  they  were  regularly  officered." 

And,  on  cross-examination  :  "In  relation  to  the  raid  being  organ- 
ized, Youug  told  me  that  they  started  from  Canada  to  commit  the 
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raid  j  said  they  were  organized  in  Canada ;  told  me  how  they  planned 
it,  and  all  that  had  agreed  to  come  of  the  party  did  not  come  with  them, 
or  failed  them." 

Mr.  Rynders  says  (Memo.  No.  l,p.  51,) — 

"  After  the  occurrence  of  the  so-called  St.  Albans  raid  I  was 
appointed  a  special  detective  by  the  Government  of  Canada  to  look 
after  the  conduct  of  these  men.  I  saw  in  the  court  house,  at  Mon- 
treal aforesaid,  all  of  the  persons  engaged  in  said  St.  Albans  raid,  who 
had  been  arrested,  and  whose  extradition  was  demanded  by  the 
United  States  Government ;  and  among  them  I  noticed  some  tvhom 
I  had  seen  in  Montreal  aforesaid,  before  the  occurrence  of  said  raid  on 
said  village  of  St.  Albans,  and  they  toere  all  recognized  by  their  friends 
as  soon  as  they  were  brought  back  to  said  Montreal  under  arrest. 

The  above-named  Southern  soldiers  were  acting  together  and  in 
concert,  and  were  fully  organized  within  the  territory  and  provinces 
of  Canada,  and  their  combination  and  organization,  purposes  and 
iutentious  of  committing  acts  of  forcible  depredation  and  war  upon 
the  territory  of  the  United  States  of  America  was  known  to  the 
Government  officials  of  said  Canadian  Government  before  the  said 
St.  Albans  raid. 

And,  on  cross-examination  : 

"  Q.  How  do  you  know  that  the  Southern   soldiers    were  fully 
organized  within   the  territory  of  Canada,    and  acting  together  iu 
icert? 

L.  I  saw  them  altogether  and  was  frequently  with  them  in 
ntreal ;  and  they  wanted  me  to  go  to  Johnson's  island  and  bribe 
1  Hinton,  the  mate  of  the  Michigan  steamer,  to  run  it  on  to  the 

cks  and  sink  her,  so  that  they  could  get  the  confederate  prisoners 
off  that  island  ;  for  they  could  get  them  all  off  if  they  could  get  that 
steamer  out  of  the   way. 

Q.  How  many  of  the  confederates  were  together  when  that  pro- 
position was  made  to  you  ? 

A.  There  were  the  leaders — should  think  there  was  fifteen  to 
twenty  of  them ;  it  was  opposite  the  St.  Lawrence  Hall,  in  a  room 
back  of  a  broker's  office  in  Montreal,  occupied  by  the  Southerners." 
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"The  confederate  soldiers  told  lue  they  were  fully  organized  in 
Montreal,  Canada,  and  elsewhere  in  Canada ;  besides,  I  saw  much 
of  their  organization  myself.  By  organization  I  mean  a  large  number 
together  ;  I  have  frequently  seen  twenty-five  of  the  leading  southern- 
ers in  consultation,  sometimes  at  one  place  and  sometimes  at  an- 
other." 

"  Whether  we  regard  the  circumstances  all  pointing  in  one  direction, 
of  the  positive  proof  of  the  fact, — we  are  irresistibly  forced  to  the 
conclusion  that  the  raid  was  planned  and  organized  in  Canada  and 
went  from  Canada  to  Vermont. 

The  defence  attempts  to  draw  a  parallel  between  this  case  and 
the  case  of  the  Sea  King.  Nothing  can  be  more  striking  than 
the  difference  in  the  amount  and  weight  of  evidence  as  to  the 
reasonable  grounds  of  suspicion  in  the  two  cases. 

■  The  only  suspicious  circumstances  that  were  alleged  in  the 
American  case  as  to  the  Sea  King  were  two — and  both  Avere  of 
the  faintest  kind. 

1st.  That  she  was  sold  on  the  20th  September,  1864,  to  one 
Wright,  the  father-in-law  of  Prioleau,  who  was  a  partner  in  the 
house  of  Fraser,  Trenholen  &  Co. 

2d.  That  she  cleared  from  London  for  Bombay  on  the  7th 
October,  with  a  large  supply  of  coal  and  provisions,  but  withon*^ 
freight. 

.  She  had  been  employed  as  a  commercial  ship  for  more  than 
year,  and  had  made  voyages  to  New  Zealand  and  China.  Afte 
Mr.  Dudley  saw  her  at  Glasgow,  and  spoke  of  her  "as  c 
steamer  fit  for  a  privateer,"  she  was  engaged  in  commercial  bus- 
iness for  a  year  or  more,  and  made  a  voyage  to  New  Zealand 
and  China.  Her  two  guns  were  ordinary  carronades  to  be  used 
as  signal  guns  as  is  common  in  merchant  vessels. 

No  person  but  Corbett,  not  even  the  crew  on  board,  knew 
anything  of  her  real  destination  till  she  reached  Madeira.  There 
was  nothing  on  board  of  her  to  indicate  a  warlike  use.      There 
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^to  no  surrounding  cii'cumstances  to  awaken  suspicion.  Mr. 
Adams  knew  nothing  of  her  till  the  12th  November,  three 
T'.'feeks  after  she  reached  Madeira,  and  then  when  he  gave  infor- 
mation to  the  British  Government  in  regard  to  her,  he  did  not 
assert  that  in  respect  to  the  departure,  equipment  or  armament 
of  her  there  had  been  any  negligence. 

Mr.  Adams  in  his  opinion,  (Vol.  1  of  Geneva  Arb'n.,  p.  196,) 
shows  that  the  energy  of  the  British  Government  in  preventing 
the  departure  of  vessels  at  this  time  (the  fall  of  1864,)  had 
forced  the  Confederates  "to  look  up  swift  vessels  built  for  com- 
mercial use,  but  convertible  into  privateers,"  and  "procure  the 
control  of  them  so  suddenly  as  to  effect  theu'  escape  from  the 
British  jurisdiction  before  any  means  of  prevention  could  be  put 
in  operation."  This  Avas  the  case  of  the  Shenandoah.  And  he 
says,  that  "the  enterprise  was  so  skilfidly  contrived  that  no  or- 
dinary degree  of  diligence  could  prevent  it  :"p.  198. 

"She  was  sold  to  the  father-in-law  of  Prioleau" — but  there  is 
nothing  to  show  that  he  was  not  a  commercial  man  and  engaged 
in  commerce.  Nothing  but  his  relation  as  father-in-law  to  raise 
the  slightest  suspicion  ! 

She  left  without  freight ;  but  this  could  not  be  known  till  she 
did  leave,  and  it  is  not  an  uncommon  thing  for  vessels  to  leave 
one  port  to  obtain  freight  at  another. 

Nothing  else  to  suggest  inquiry  or  raise  suspicion.  Let  us 
suppose  that  facts  had  existed  in  regard  to  her,  that  existed  in 
Canada  in  the  summer  of  1864.  That  the  principal  hotels  in 
London  had  been  filled  with  Confederates ;  that  they  not  only 
consulted  in  their  offices,  but  talked  openly  in  the  bar  rooms 
and  streets  of  buying  ships  on  the  Thames  to  prey  on  Yankee 
commerce.     And  this  was  notorious  throughout  London. 

That  though  they  did  not  speak  of  the  Shenandoah  in  par- 
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ticular,  they  mentioned  several  other  ships  lying  at  the  wharves 
that  were  less  ''accessible."" 

That  the  attention  of  the  Commissioner  of  Customs  being 
called  to  the  matter,  he  had  said,  "Let  them  buy  ships  and  sail 
out  and  destroy  Yankee  commerce — it  is  not  our  affair — they 
won't  burn  our  ships  :" 

That  the  Collector  of  the  port  of  London,  whose  duty  it  was 
to  prevent  the  ship  from  leaving,  said  within  nine  hours  after  she 
left :  "These  Confederates  have  been  here  for  a  long  time,  and 
in  large  numbers,  trying  to  buy  ships ;  and  if  proper  measures 
had  been  taken,  they  would  have  been  prevented  :" 

That  Mr.  Adams,  two  months  before,  had  called  the  attention 
of  the  government  to  the  large  and  increasing  number  of  insur- 
gents lurking  in  England,  and  trying  to  buy  ships. 

But  we  need  not  further  pursue  the  contrast. 

The  defence,  p.  25,  says  that  the  fact  that  the  illegal  force 
proceeded  from  the  territory  of  a  neutral,  withqut  the  slightest 
knowledge  on  the  part  of  the  neutral,  does  not  make  the  neutral 
liable ;  and  that  such  a  docti'ine  would  make  the  condition  of  a 
neutral  intolerable. 

But  does  the  defence  claim  that  when  there  is  reasonable 
ground  of  suspicion  that  hostile  expeditions  are  being  planned 
and  about  to  go  out  from  the  soil  of  the  neutral,  the  neutral  is 
not  bound  "to  use  all  possible  care"  to  inquire  and  ascertain  as 
to  the  fact,  and  do  all  in  its  power  to  prevent  it  ? 

Does  it  claim,  that  under  such  circumstances,  the  neutral  does 
its  whole  duty  if  it  does  nothing  ?  That  though  it  had  used 
due  diligence,  there  is  every  reason  to  believe  it  would  have  ob- 
tained "the  knowledge ;"  the*  failm-e  to  use  the  diligence,  in 
short  its  own  negligence,  excuses  it  from  being  affected  with 
knowledge,  and  therefore  from  liability  ? 
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Such  a  doctrine  is  in  direct  violation  of  the  settled  rule  of 
oublic  law  as  to  the  duty  of  neutrality.  No  peace  could  be 
maintained  on  the  borders  of  such  a  neutral,  and  self-preserva- 
tion would  compel  the  belligerent  to  make  war  upon  the  neigh- 
bor, which  should  thus  allow  war  to  be  planned  and  issue  from 
its  own  soil,  under  the  transparent  disguise  of  ignorance,  and 
of  doing  nothing. 

II  and  III. 

As  to  their  being  belligerents,  and  as  to  the  obligation  of  the 
neutral  to  use  due  diligence  to  prevent  raids,  the  brief  for  the 
defence  says — that  "  though  in  some  sense"  they  were  belli- 
gerents yet  "  the  acts  themselves,  in  their  attendant  circum- 
stances and  characteristics,  and  so  far  as  concerns  the  responsi- 
bility of  the  defendant  in  these  cases,  cannot  be  distinguished 
from  similar  predatory  incursions  undertaken  by  private  persons 
of  their  own  accord  from  motives  of  plunder  and  revenge,"  and 
claims,  that  "  actual  hiowledge  and  sufferance'''  by  the  Canadian 
Government  is  the  only  ground  on  which  they  can  be  held  liable. 

We  note,  however,  that  in  other  parts  of  the  brief  the  defence 
seems  to  hold  that  acts  done  by  the  refugees  in  Canada,  "  which 
were  known  to  or  with  due  diligence  might  have  been 
knoivn  to  the  Canadian  authorities"  will  affect  them  with  know- 
ledge. See  their  brief  p.  17.  And  much  of  the  argument 
proceeds  on  the  ground  that  the  Canadian  authorities  would  be 
responsible  if  wanting  in  "  due  diligence." 

We  deem  it  useless  to  waste  time  on  this  point  and  will  cite 
the  rule  of  international  laAv  as  laid  down  by  Phillimore. 

"  Upon  the  same  principle,  though  a  nation  has  a  right  to 
afford  refuge  to  the  expelled  governors  or  even  the  leaders  of 
rebellion  flying  firom  another  country,  she  is  bound  to  take  all 
possible  care  that  no  hostile  expedition  is  concerted  in  her 
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territories  and  to  give  all  reasonable  guarantees  upon  this 
subject  in  answer  to  the  remonstrances  of  the  nation  from  which 
the  exiles  have  escaped." 

See  vol.  1,  p.  229  (p.  190  of  new  edition).  ''  Bound  to  take 
all  possible  care  that  no  hostile  expedition  is  concerted  in  her 
territories." 

1.  It  is  to  be  noted  that  these  Avords  imply  that  the  neutral 
is  to  take  the  initiative.  She  is  not  to  wait  till  the  injured  bel- 
ligerent makes  complaint.  And  this  point  was  considered  anct 
settled  at  Geneva. 

2.  Nothing  is  said  as  to  liability  for  losses  arising  only  from 
"actual  knowledge  and  sufferance."  On  the  contrary,  as  the 
7'ule  of  duty  is  stated,  neglect  of  duty  necessarily  brings  with 
it  the  obligation  to  make  good  the  losses  arising  from  such  ne- 
glect. 

Wherever,  among  writers  upon  international  law,  this  obliga- 
tion of  a  neutral  to  prevent  hostile  expeditions  from  proceeding 
from  its  soil  to  the  territory  of  an  adjoining  belligerent  is  treated 
of,  the  obligation  is  stated  as  a  duty  of  the  neutral  flowing  from 
the  very  nature  of  neutrality.  There  can  be  no  neutrality 
without  it. 

It  is  like  all  other  international  obligations  to  be  performed 
reasonably  and  with  "due  diligence  ;"  the  term  "due  diligence" 
varying  in  its  extent  with  the  various  cii'cumstances  and  necessi- 
ties of  the  cases  in  which  the  duty  arises  and  is  to  be  perfonned. 
"Nothing  can  be  more  elastic  than  these  words,"  says  Count 
Sclopis. 

The  neutral  is  bound  to  act  "whenever  reasonable  grounds  of 
suspicion  are  made  to  appear,  even  if  the  grounds  of  suspicion 
fall  short  of  legal  proof."  Geneva  Arb'n.,  vol.  1,  pp  62-63;  do. 
vol.  4,  p.  6^. 
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So  the  neutral  is  presumed  to  have  knowledge  of  all  facts 
which  it  might  have  ascertained  by  the  use  of  "due  diligence." 
The  duty  of  inquiring,  observing  and  ascertaining  the  facts 
which  show  that  a  hostile  expedition  is  being  planned,  and  will 
be  soon  carried  into  effect,  is  the  ^rst  duty  of  a  neutral.  It 
lies  at  the  bottom  of  all  other  action.  Often  mere  knowledge 
is  sufficient  to  defeat  the  unlawful  plot — it  can  be  used  by  the 
neutral  and  communicated  to  the  belligerent. 

To  excuse  it  for  not  knowing  when  it  took  no  means  to  know^ 
although  it  had  reasonable  grounds  cf  suspicion  and  was  put 
on  inquiry ,  and  might  have  knou'n,is  to 'say — that  the  jieutral 
is  not  tidhlefor  neglect  of  duty.  >-■ 

If  it  did  use  "due  diligence,"  and  coukl  not  find  out  the  fact 
of  the  projected  expedition,  it  is  certainly  to  be  excused.  But 
it  cannot  be  so  excused  ivheji  it  did  nothing,  or  when  parttality 
so  blinded  its  eyes  and  jiaraly zed  its  will  that  it  did  not  see 
and  did  not  wish  to  -see.  In  such  case  the  common  axiom  ap- 
plies, "that  none  are  so  blind  as  those  who  aWU  not  see." 

But  we  need  not  dwell  on  these  general  principles.  The 
learning  and  experience  of  the  honorable  Commissioners  make 
it  needless. 

The  question  therefore  is  in  this  as  in  all  cases, — were  there 
reasonable  grounds  of  suspicion  or  belief  that  such  raids  were 
being  planned  and  about  to  proceed  from  Canada  ?  If  so,  then 
the  duty  arose  to  inquire,  to  use  "all  possible  care,  the  highest 
diligence,"  to  ascertain  and  prevent.  Knowledge  was  preven- 
tion. 

It  was  not  necessary  for  Canada  to  wait  till  it  was  informed  of 
some  particular  raid — like  this  on  St.  Albans.  The  raiders  were 
examining  the  whole  frontier  for  "accessible"  places  of  attack. 
They  might  change  the  place  of  attack  frequently,  and  select 
now  one  point  and  now  another.     But  once  within  their  coun- 
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cils,  and  knowing  their  leaders  and  their  general  plans,  the  de- 
tective and  the  policeman  could  watch  their  movements,  would 
Icnow  their  specific  intentions,  could  arrest  their  leaders  and  give 
notice  to  the  American  authorities  of  such  facts  as  would  amply- 
put  them  on  their  guard. 

This  is  shown  to  be  true  and  reasonable  by  what  was  done 
immediately  after  the  St,  Albans  raid.  Then  the  Canadian 
authorities  were  roused  to  their  duty — detectives  and  policemen 
were  active — and  the  effect  at  once  became  apparent,  and  is 
shown  in  Jacob  Thompson's  desponding  complaints  as  to  "the 
surveillance."  See  his  letter  of  December  4,  1864,  (proof  for 
claimant  in  No.  19,)  as  to  his  troubles  with  the  Georgian  in 
November,  1864 ;  also  book  C,  87  to  92. 

The  defence  quotes  Count  Sclopis,  that  "  when  the  geographical 
position  of  a  state  is  sufficient  of  itself  to  secure  the  means  of 
promptly  repressing  any  enterprise  prepared  on  neutral  territory," 
then  "  the  neutral  would  no  longer  be  bound  to  assume  an 
initiative  which  would  be  without  object." 

Consider  what  geographical  positions  Count  Sclopis  might  well 
have  in  his  mind,  and  then  the  geographical  position  of  Canada 
and  the  United  States. — England,  an  island  with  no  adjoining 
neutral  territory ;  France  and  Spain  with  the  boundary  of  the 
Pyrennees,  and  but  few  passes ;  Italy,  with  the  Alps  on  its 
Northern  border.  So  a  great  river  like  the  Danube,  might 
perhaps  serve  for  protection. 

What  is  the  geographical  position  here  ?  From  Ogdensburgh 
on  the  St.  Lawrence  to  the  Maine  highlands,  a  space  of  over 
250  miles,  it  is  a  level,  fertile,  farming  region.  There  is  not  a 
Vriver  or  a  mountain  on  the  whole  line.  Roads  cross  from  Canada 
into  the  States  at  points  varying  from  one  to  three  or  four  miles 
apart,  often  the  farm  of  the  same  owner  is  on  both  sides  of  the 
line.     The  frontier  is  dotted  with  farm  houses ,  mills,  factories. 
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stores,  villages  and  towns.  The  line  itself  is  not  marked  by  any 
thing  to  indicate  it  except  an  occasional  monument  erected  to 
perpetuate  its  place  and  direction.  It  is  a  mere  parallel  of  lati- 
tude, impalpable  to  the  senses.  For  the  space  of  more  than  200 
miles,  a  region  more  open  to  attack  does  not  exist  on  the  face  of 
the  earth.  Nowhere  between  France,  Germany,  Austria  and 
Russia  can  there  be  found  a  frontier  so  exposed  to  incursions 
from  either  side. 

Please  read  Young's  intentions  and  Clay's  instructions,  as  set 
forth  in  Clay's  letter,  (Brief  of  Claimants,  p.  6,)  "to  destroy 
towns  and  farm  houses;"  "to  take  funds  from  a  bank  or  any 
house;"  "if  after  firing  a  town  he  could  carry  off  money,  or 
treasury  or  bank  notes,  he  might  do  so ;"  and  then  think  of 
this  wide  region  of  thrifty,  unarmed  farmers,  and  of  little  villa- 
ges and  towns  with  theii'  15  or  20  banks,  and  their  stores  and 
factories,  depending  on  "the  geographical  position  of  itself"  for 
defence  against  such  raids  ! 

And  the  brief  for  the  defence  says  that  the  application  of 
Count  Sclopis'  remarks  is  so  evident  that  it  does  not  need  a 
word  of  explanation  ! 

The  brief  then  turns  to  Mr.  Seward's  dispatches,  and  quotes 
only  the  one  of  October  24,  1864,  and  refers  to  Mr.  Seward's 
request,  "earlt/  in  the  struggle,"  for  an  act  "like  ours  of  10th 
March,  1838." 

This  request  for  an  act  "like  ouis  of  March  10,  1838,"  was 
made  in  1862,  and  with  a  view  to  expeditions  on  the  lakes.  It 
was  met  with  the  haughty  denial  of  Lord  Palmerston. 

After  Mallory's  report  and  "the  Johnson  Island  affair"  had 
shown  the  necessity  for  further  and  more  stringent  legislation, 
Mr.  Seward,  though  he  might  well  have  been  excused  from  fur- 
ther exposing  himself  to  the  unjust  aspersion  of  "attempting  to 
drive  England  to  change  her  laws,"  prefacing  his  dispatch  with 
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the  words  "It  is  not  for  us  to  Indicate  the  means  Her  Majesty's 
Government  should  adopt  to  maintain  neutrality  on  their  side 
of  the  border,"  so  as  to  disarm  all  undue  sensibility,  then  says 
he  is  obliged  to  repeat  what  he  has  so  often  had  occasion  to 
say,  "that  the  British  plan  of  neutrality  has  wholly  failed,  es- 
pecially in  the  British  colonies,"  and  that  "a  resort  to  measures 
of  greater  stringency  was  indispensable." 

We  respectfully  refer  the  Honorable  Commissioners  to  the  de- 
spatches of  Mr.  Seward  to  Mr.  Adams  of  Dec.  20,  1863,  of  Mr. 
Adams  to  Earl  Russell  of  January  19,  1864,  and  January  25, 
1864,  (Dip.  Corr.  Pan  1,  1864,)  of  Mr.  Seward,  Oct.  24,  1864, 
and  Feb.  21,  1865,  and  of  Lord  Monck  to  Mr.  Cardwell,  (Book 
A.  p.  62)  and  of  Mr.  Cardwell,  to  Lord  Monck  (Book  C,  p.  59). 
A  perusal  of  them  we  think  will  show  how  idle  is  the  argument, 
that  the  United  States  Government  was  not  sufficiently  urgent 
for  further  and  requisite  legislation  : — and  that  we  are  justified 
in  saying  that  the  Act  of  February,  1865,  virtually  admits  that  the 
legislation  asked  for,  (and  Ave  may  say  most  modestly  and  after 
disagreeable  rebuffs  and  repeated  refusals)  and  at  last  granted 
ought  to  have  been  granted  the  year  before. 

Lord  Palmerston's  speech  was  upon  the  ground  that  England 
was  not  bound  to  alter  her  Laws  to  please  another  Government, 
that  America  virtually  had  no  right  to  ask  her  to  alter  her  Laws. 
But  this  doctrine  is  not  recognised  as  the  law  of  nations.  On 
the  contrary  the  decisions  at  Geneva  and  the  writings  of  all  the 
great  publicists  hold  every  nation  responsible,  as  well  for  the  exis- 
tence of  laws  sufficient  to  preserve  its  neutrality,  as  for  their  due 
enforcement. 

There  are  some  other  points  referred  to  in  the  brief  for  the 
defence,  which  we  feel  called  upon  to  notice,  though  in  a  desul- 
tory manner. 

1.  On  pages  28  and  29  and  31   it  is  said  that  the  United 
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States  Government  in  November,  1863,  refused  to  station  troops 
at  St.  Albans  when  requested  by  the  Governor. 

This  was  immediately  after  the  Johnson  Island  affair  in 
November,  1863.  That  attempt  occasioned  much  alarm  through- 
out the  frontier — especially  on  Lakes  Erie  and  Ontario.  Alarm 
was  felt  in  Northern  New  York  and  Vermont,  (though  with 
much  less  cause,)and  hence  the  request  of  the  Vermont  Gover- 
nor. But  General  Dix,  through  agents  whom  he  sent  to  Montreal, 
and  through  Colonel  Ludlow,  soon  found  that  at  that  time,  {No- 
vember,  1863,)  there  was  no  cause  for  alarm — none  at  least  as 
to  Vermont — winter  was  coming  on  and  military  operations 
were  impossible,  and  hence  the  refusal  at  that  time. 

In  May  of  1864  commenced  the  great  movement  on  Rich- 
mond by  General  Grant — the  great  battles  of  the  Wilderness, 
Spottsylvania,  Cold  Harbor,  &c. — a  series  of  battles  and  move- 
ments which  did  not  leave  a  single  day  for  three  months  with- 
out a  battle  or  a  serious  skirmish,  which  was  the  final  test  of 
strength  between  the  Government  and  the  rebels.  The  rebels 
might  well  send  Clay  and  Thompson  and  Young  and  others  to 
Canada,  and  by  raids  and  rumors  of  raids  seek  to  divert  troops 
from  the  South  and  weaken  our  forces  in  that  quarter.  But  the 
honorable  Commissioners  cannot  but  recognize  that  it  was  the 
moment  when  the  United  States  might  well  rely  upon  the  obliga- 
tion of  Canada  to  preserve  neutrality,  and  could  not  spare  a 
soldier  from  the  great  theatre  of  the  war. 

2.  The  defence  insists  that  the  United  States  Government 
should  have  put  in  operation  "  a  peaceful  army  of  detectives." 
It  is  obvious  that  the  United  States  did  all  in  its  power.  But 
the  experience  of  all  governments  shows  that  the  only  really  ef- 
ficient power  of  the  kind  is  that  which  is  exercised  by  the  gov- 
ernment \i2iy\n^  jurisdiction  and  authority,  on  its  own  soil,  and 
through  its  own  agents.  All  private  agents  and  detectives  are 
without  authority,  are  easily  misled  and  powerless  in  action. 
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3.  It  is  certainly  most  extraordinary  that  the  argument  should 
be  used  that  the  United  States  did  not  enforce  more  stringent 
passport  regulations  for  its  protection  against  raids.  These  pass- 
port regulations  operated  to  the  great  inconvenience,  if  not  in- 
jury, of  Canada — were  the  cause  of  constant  complaint  from  its 
government — seriously  embarrassed  their  commerce  and  business, 
and  were  removed  at  their  request.  Lord  Lyons  to  Lord  Monck, 
November  28th,  1861,  (book  C,  p.  27,)  "I  have  been  for  some 
time  in  communication  with  the  United  States  Government  with 
a  view  to  alleviate  the  inconvenience  occassioned  by  the  pass- 
port regulations,"  &c.  See  Book  C,  p.  27  to  30,  Lord  Lyons' 
letter  of  March  7,  1862. 

After  the  raid,  when  for  a  short  time  the  United  States  gov- 
ernment felt  obliged  to  renew  the  passport  system,  it  was  at  once 
greatly  complained  of,  (see  Lord  Monck's  letter  to  Mr.  Card- 
well  of  January  13th,  1865,  book  C,  p.  32,)  and  upon  the  as- 
surance of  a  more  efficient  neutrality  law  and  of  the  increased 
activity  of  the  Canadian  authorities,  it  was  again  abandoned  for 
the  benefit  of  Canada. 

Under  such  circumstances  it  is  not  for  Canada  to  say,  "\ou 
should  have  kept  up  a  stringent  passport  system."  The  United 
States  may  well  say,  "We  removed  it  at  your  request  and  for 
your  bentfit,  expecting  you  to  secure  us  against  injury  from  its 
removal  by  your  increased  diligence  to  preserve  your  neutrality." 

As  to  Judge  Coursol — 
The  brief  for  the  defence  does  not  deny  that  he  was  the  Gov- 
ernment Superintendent  of  Police  for  the  frontier  and  Montreal, 
and  exclusively  relied  upon  by  the  Ministry  in  this  matter. 

That  it  was  his  special  duty  to  watch  the  refugees,  employ 
detectives,  direct  the  police,  and  report  to  the  Ministers : 

That  he  was  very  partial  to  the  Confederates — felt  strongly 
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"  the  partiality  that  leads  to  want  of  diligence,  and  in  cases  of 
doubt  will  turn  the  scale." 

No  pretence  is  now  made  that  he  did  not  state  to  Mr.  Sowles 
the  very  words  imputed  to  him  : 

No  pretence  that  there  was  anything  to  prevent  his  being  ex- 
amined at  any  time  during  the  year  past  by  the  defence. 

But  the  brief  says  : — 

That  what  Judge  Coursol  said  was  "  but  the  expression  of  an 
opinion  after  the  fact." 

Let  us  not  forget  the  time  and  occasion  of  his  saying  what  he 
did.  It  was  within  10  hours  after  the  raid,  upon  his  first  re- 
ceiving notice  of  it,  and  he  said  it  to  an  American  citizen,  one 
of  the  sufferers  who  had  come  to  ask  him  for  aid  in  arresting 
the  raiders.  He  says  :  "  These  Southerners  have  been  about  the 
city  of  Montreal  in  large  numbers,  for  a  long  time,  contemplat- 
ing or  getting  up  these  raids. 

That  large  numbers  had  been  there  for  a  long  time  was  known 
to  everybody  and  was  an  indisputable ^ac^ : — 

That  they  had  been  "  contemplating  and  getting  up  raids"  was 
a  fact. 

Is  it  reasonable  to  say  that  Judge  Coursol  would  use  such 
language  on  such  an  occasion  to  Mr.  Sowles — language  express- 
ing facts  as  if  itnthin  his  knowledge,  and  making  no  qualifica- 
tion in  that  respect  by  saying,  "  it  was  reported,"  or  "  there  have 
been  rumors"  to  that  effect — and  not  mean  to  have  him  under- 
stand that  he  was  speaking  of  facts  hnown  to  him.  Being  in 
the  position  of  one  ivho  ought  o^cially  to  know,  if  he  did  not 
know  but  spoke  from  rumor,  would  he  not  have  been  careful  to 
say  sof 

He  said  further,  "  if  proper  measures  had  been  taken  their 
plans  could  have  been  found  out  and  finistrated."     This  is  "  an 


32 

opinion."  But  the  opinion  of  an  "expert" — much  more — the 
opinion  of  a  public  officer,  whose  special  duty  it  was  to  know  all 
that  could  be  ascertained,  whose  position  enabled  him  to  hnow 
better  than  any  other  man  in  Canada,  who  had  the  means  of 
knowing  what  measures  were  needed — what  measures  were 
"proper,"  and  what  could  be  accomplished  by  the  use  of  them. 

He  was  speaking  with  knowledge  of  the  serious  evils  which 
had  arisen  by  not  using  the  proper  measures,  to  one  who  had 
suffered  from  the  raid,  and  who  would  note  what  was  said.  It 
was  a  sudden,  spontaneous  and  probably  unguarded,  but  un- 
questionably truthful,  admission  of  official  negligence.  He 
hardly  thought  of  the  extent  of  his  admission.  The  most  acute 
wrong  doers  often  betray  themselves. 

We  cannot  quite  accept  the  excuse  offered  by  Her  Majesty's 
counsel  for  not  examining  Judge  Coursol  on  this  vital  point. 
They  say,  "It  did  not  seem  to  us  to  establish  any  material  fact." 
"If  we  could  have  foreseen  the  use  Avhich  would  be  attemi)ted 
to  be  made  of  it,  we  might  have  called  .Tiidge  Coursol  to  fore- 
stall the  argument." 

LaAvyers  of  their  high  ability,  their  long  experience,  their 
careful  study  of  the  case,  not  to  think  it  tended  "to  establish 
any  material  fact,"  "not  to  foresee  the  use  which  would  be  made  of 
it !"  We  must  be  pardoned  for  incredulity.  We  think  all  who 
know  them,  and  especially  the  Honorable  Commissioners,  who 
know  them  so  well,  can  but  smile  at  their  modest  self-deprecia- 
tion. There  is  a  reason  more  consistent  with  the  professional 
ability  of  Her  Majesty's  counsel,  and  evidently  the  true  one 
which  we  beg  to  offer  on  their  behalf.  Judge  Coursol  was  not 
called  because  his  testimony  would  not  help,  biit  would  injure 
their  case. 

They  examined  Lord  ]Monck,  Sir  John  McDonald,  and  Mr. 
Langevin;  they  sent  to  London  to  take  the  deposition  of  Sir 
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George  Cartier.  These  witnesses  were  all  of  less  importance 
than  Judge  Coursol — they  were  at  Quebec  and  entrusted  every- 
thing to  Coursol.  He  was  by  far  the  most  important  witness 
in  Canada.  And,  what  could  not  be  said  of  the  others,  he  was 
charged  with  a  direct  admission  of  official  negligence.  And 
the  defence,  though  examining  King  and  six  other  witnesses  at 
Montreal,  and  doubtless  seeing  Coursol  every  day,  did  not  see  fit 
to  examine  him! 

The  gentlemen  say,  "they  might  have  called  Judge  Coursol 
to  forestall  the  at'gnment."     As  if  he  would  have  forestalled  it! 

To  this  assertion,  not  sustained  by  a  particle  of  evidence,  we 
have  the  right  to  reply  that  Judge  Coursol  was  not  put  on  the 
stand,  because  he  "could  not  forestall  the  argument,"  and  Her 
Majesty's  Counsel  did  not  venture  to  subject  him  to  examination 
as  a  witness. 

Both  Judge  Coursol  and  the  Counsel  were  fully  advised  of 
Mr,  Sowles'  testimony  in  this  regard ;  and  the  only  possible  rea- 
son why  he  was  not  called  to  deny  it,  and  why  he  did  not  de- 
mand an  opportunity  to  deny  it,  was  that  its  truth  precluded 
denial. 

As  to  Colonel  Ermatinger — 

As  the  brief  for  the  defence  still  intimates  that  Colonel  Er- 
matinger was  appointed  before  the  St.  Albans  raid  for  the 
purpose  of  watching  the  refugees  and  preventing  raids,  we  re- 
spectfully request  the  honorable  Commissioners  to  read  the  cor- 
respondence between  Lord  Monck  and  Mr.  Cardwell,  on  pages 
24  and  25  of  Book  C.  The  memorandum  and  the  letter  from 
Sir  George  Cartier,  on  page  25,  show  that  the  instructions  were 
simply  "to  visit  certain  districts  bordering  on  the  frontier,  to 
use  his  best  exertions  to  repress  the  illegal  traffic  of  crimping 
and  to  bring  to  punishment  those  guilty  of  infraction  of  the  law." 

No  orders  were  given  to  him  or  his  men  as  to  watching  refu- 
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gees.  His  chief  subordinate,  McLaughlin,  who  had  seven  men 
under  him,  viz.,  three  at  St.  John,  two  at  Lacole,  and  two  at 
Stanstead,  says,  "they  had  no  special  instructions  as  to  any  raid." 
Hdldhrook,  one  of  McLauglin's  men,  says,  "we  were  especially 
charged  to  look  after  crimping." 

"After  the  raid  he  was  employed  by  us  more  than  once  as  a 
stipendiary  magistrate,"  says  Mr.  Langevin.  See  his  dep'n.,  pp 
49,  55  and  56. 

But  while  we  firmly  believe  that  he  was  not  instructed  to 
watch  the  refugees  or  do  any  duty  as  to  the  prevention  of  raids, 
till  after  the  19th  October,  still  we  think  that  during  the  three 
weeks  he  was  stipendiary  magistrate  to  repress  crimping,  he  was 
brought  into  great  intimacy  with  the  Southerners  and  well  knew 
their  plans ;  and  if  it  be  true  that  he,  like  Coursol,  had  juris- 
diction over  the  frontier,  and  special  duty  in  the  matter,  was 
bound  "to  watch  closely  the  doings  of  the  refugees  and  report  to 
the  ministers,"  then  there  can  be  no  doubt  that  he  was  guilty  of 
gross  negligence  in  his  high  duty — and  that  his  negligence  in  his 
high  office  should  bind  the  government. 

We  cannot  forbear  the  expression  of  our  astonishment  at  a 
suggestion  on  p.  21  of  the  defence  ;  "  Doubtless  in  Mr.  Seward's 
judgment  there  was  no  ground  for  any  international  claim  in  this 
case." 

When  Mr.  Seward  (Feb.  21st,  1865,)  complains  that  "  Our 
money  was  plundered  from  our  banking  houses  on  the  frontier,"" 
&c.,  "  and  that  these  perils  and  wrongs  were  incurred  after 
three  years  of  earnest  and  vigorous  but  unsuccessfid  warning 
and  remonstrance^^  and  "  it  is  thus  seen,  that  we  have  had  not 
one  but  many  just  cxvs^s  of  war  against  Great  Britain," — 
are  we  to  be  told  that  Mr.  Seward,  though  thinking  the  negli- 
gence of  Canada  was  just  ground  of   war,   did  not    think    it 
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sufficient  ground  for  a  demand  for  pecuniary  compensation ! 
The  greater  includes  the  less. 

The  truth  as  to  the  omission  of  any  mention  by  Mr.  Seward 
or  Mr.  Fish  of  the  private  claims  of  American  citizens  for  losses 
other  than  the  Alabama  claims  is  this. — With  one  Government 
the  great  object  was  to  get  a  settlement  of  the  Alabama  claims. 
They  were  far  the  most  important  in  every  respect  as  affecting 
private  persons  and  international  rights.  England  on  the  other 
hand  wished  to  avoid  settling  them,  and  sought  to  affix  conditions 
and  limitations  to  their  settlement.  But  she  had  large  private 
claims  in  favor  of  her  citizens,  which  she  Avished  to  press, — 
while  of  this  class  of  claims  the  United  States  had  but  few. 

Hence  the  United  States  Government  principally  insists  on 
the  Alabama  claims  and  England  on  the  other  class. — But  these 
claims  other  than  the  Alabama  claims  are  often  referred  to. — 
Even  President  Johnson  in  his  message  of  1866  (probably  in 
that  part  prepared  by  Mr.  Seward,)  (Dip.  corr.  1866,  Part  1.  p. 
11)  on  alluding  to  the  Alabama  claims  speaks  also  of  the  claims 
of  our  citizens  for  "  other  trespasses"  growing  out  of  the  war. — 
Of  the  19  claims  presented  to  this  tribunal  by  American  citizens 
only  one  had  ever  been  presented  to  the  United  States  Govern- 
ment except  these  here  involved.  It  is  plain  therefore  that  these 
were  the  trespasses  alluded  to  by  the  President. 

Even  if  it  did  appear  that  Mr.  Seward  held  the  opinion  that 
these  claims  were  not  valid,  still  the  worth  and  value  of  his 
opinion  must  depend  upon  his  knowledge  of  the  facts.  Mr. 
Seward  could  have  had  only  knowledge  of  the  facts  as  generally 
known  and  published  at  the  time  and  not  of  the  facts  as  now 
appearing  since  the  evidence  has  been  looked  up.  The  great 
mass  of  the  evidence  has  been  brought  to  light  since  the  treaty 
establishing  this  commission  was  made. 

But  Mr.  Seward's  strong  opinion  of  the  justice  of  these  claims 
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is  manifest  from  his  despatches  and  was  often  expressed.  We 
feel  bound  to  repel  the  imputation  both  from  respect  to  his 
character  and  knowledge  of  his  views. 

But  again,  the  argument  for  the  defence  insists  that  it  is 
strange  that  no  mention  was  made  of  this  class  of  claims  in  the 
four  notes  which  passed  between  Sir  Edward  Thornton  and  Mr. 
Fish,  and  upon  which  the  Treaty  of  Washington  was  based. 

But  is  it  true  that  no  such  mention  of  these  claims  is  made  in 
the  correspondence  ?  Sir  Edward's  note  of  26th  January,  to 
Mr.  Fish,  proposes  a  Joint  High  Commission  for  the  settlement 
of  the  questions  between  the  governments,  relating  to  the  fish- 
eries and  other  questions  affecting  the  relations  of  the  United 
States  towards  Her  Majesty's  possessions  in  North  America. 
Mr.  Fish's  answer  of  the  30th  January  signifies  the  disposition 
of  the  United  States  to  accede  to  the  proposition  for  such  a 
commission,  provided  the  Alabama  claims  be  also  submitted. 

Sir  Edward's  response  of  1st  February  accedes  to  this,  "pro- 
vided that  all  other  claims,  both  of  British  subjects  and  citizens  of 
the  United  States,  arising  out  of  acts  committed  during  the  re- 
cent civil  war  in  this  country,  are  similarly  referred,"  &c. 

Mr.  Fish's  final  answer  of  the  3rd  February  closes  the  corres- 
pondence by  accepting  this  proposition  of  Sir  Edward. 

Now  to  what  claims  of  "citizens  of  the  United  States  arising 
£nit  of  acts  committed  during  the  recent  civil  war  in  this  country" 
did  Sir  Edward  in  his  note  refer  ?  Clearly  and  beyond  all  ques- 
tion to  these  specific  claims  growing  out  of  the  St.  Albans  and 
Lake  Erie  raids,  which  with  the  comparatively  insignificant 
question  of  the  saltpetre  ships  at  Calcutta,  were  the  only  ones 
to  which  the  language  could  apply.  It  is  plain  that  Sir  Ed- 
ward Thornton  never  could  voluntarily  have  proposed  to  submit 
claims  of  citizens  of  the  United  States  against  Great  Britain  to 
S]ettlement  by  the  proposed  commission,  in  connection  with  cor- 
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responding  claims  on  the  part  of  British  subjects  against  the 
United  States,  Avithout  the  fullest  and  most  explicit  vmderstand- 
ing  on  the  part  of  himself  and  his  government,  that  such  claims 
had  been  made  and  were  outstanding  and  unsettled.  The  treat- 
ment of  the  claims  in  this  correspondence  tallies  precisely  with 
what  we  have  above  suggested  as  to  their  treatment  in  the  prior 
diplomatic  correspondence  of  Mr.  Seward  with  the  British  Gov- 
ernment ;  that  the  Alabama  claims  were  put  forward  as  those 
which  the  United  States  were  especially  urgent  to  have  settled, 
as  their  principal  claims,  and  as 'resting  on  peciiliar  grounds  to 
which  none  of  those  urged  on  behalf  of  British  subjects  were 
analogous ;  while  the  other  claims  pending  between  the  two 
countries,  and  the  respective  citizens  of  each  against  the  other, 
might  properly  be  left  to  go  together  lor  determination  by  a 
common  tribunal,  precisely  as  was  effected  by  the  terms  of  the 
treaty.  And  Sir  Edward,  in  presenting  for  consideration  the 
claims  of  British  subjects  against  the  United  States,  at  once  and 
fully  accepting  this  as  the  proper  course,  that  these  American 
claims  should  be  submitted  in  connection  with  the  claims  of 
British  subjects  against  the  United  States,  included  them  in  his 
proposition,  and  no  further  reference  to  them  by  either  side  was 
necessary. 

The  protocol  of  May  4,  1871,  had  no  occasion  for  allusion  to 
them,  for  the  reason  that  the  treaty  fully  and  distinctly  provided 
for  them,  and  no  claims  were  specifically  referred  to  in  that 
protocol  except  those  which  the  Commission  refused  to  include 
in  the  treaty.  Those  which  were  included  by  the  terms  of  the 
treaty  required  no  comment  or  explanation  by  protocol. 

Nor  did  Mr.  Fish's  memorandum  for  the  use  of  the  American 
members  of  the  Joint  High  Commission  require  any  allusion  to 
these  claims.  Their  existence  and  their  general  nature  were 
not  only    well  known  but  were  admitted  by  the  note  of  Sir 
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Edward  Thorziton  in  which  he  proposes  to  place  them  on  the 
same  footing  with  the  claims  of  British  subjects  arising  out  of 
acts  committed  during  the  war.  It  was  conceded  on  both  sides 
that  they  were  to  accompany  these  claims  of  British  subjects  and 
be  submitted  to  the  same  disposition  that  might  be  made  of 
those.  And  the  memorandum  for  the  use  of  the  American  mem- 
bers of  the  Commission  was  merely  to  advise  them  in  general  of 
the  classes,  nature  and  probable,  extent  of  the  British  claims 
against  the  United  States,  with  a  view  of  shaping  the  provisions 
of  the  treaty  as  to  the  disposition  of  those  claims. 

"  Optics  sharp  it  needs,  I  ween, 
To  see  what  is  not  to  be  seen." 

And  no  further  comment  need  be  made  upon  the  sharpness  of 
vision  which  can  find  in  the  lack  of  reiteration  of  these  claims, 
after  having  been  so  fully  and  thoroughly  the  subject  of  discus- 
sion by  diplomatic  correspondence  between  the  two  governments, 
evidence  of  their  ultimate  surrender  and  abandonment  by  the 
authorities  of  the  United  States. 

In  finally   submitting  these   claims   to   the    decision   of  this 
honorable  tribunal  we  cannot  but  express  the  firm  conviction  that 
they  stand  upon  solid  grounds  of  "justice  and  equity,"  which 
will  commend  them  to  the  entire  approval  of  the  Commission. 

A.  O.  Aldis, 

Of  Counsel. 
Respectfully  submitted : 

Rob:  S.  Hale, 
Agent  and  Counsel  of  the  United  States,  (&c. 

Newport,  R.  I.,  July  15th,  1873. 
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